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Convention on Long Range Transboundary Air Pollution 
Initial Views of an Ad Hoc Group of Legal Experts on questions posed by WGSR42. 

 
At its forty-second session in September 2008, the Working Group on Strategies and Review 
to the Convention on Long Range Transboundary Air Pollution asked an ad hoc group of 
legal experts to consider to prepare an informal document clarifying the legal aspects of the 
options available for further work on revising the Gothenburg Protocol, as well as identifying 
the links between various protocols, and to make this available for the twenty-sixth session 
of the Executive Body and the forty-third session of the Working Group in March 2009. 
 
This informal paper briefly considers the two elements on which work has been requested, 
and outlines the further work that will be needed in advance of the forty-third session of the 
WGSR in March 2009. 
 
1. Legal Aspects of the Options for Further Work on revising the Gothenburg Protocol 
 
This issue arises in the context of discussions at the forty-second session of the WGSR, 
where there was some degree of confusion as to whether, legally speaking, it is possible to 
make amendments to the Gothenburg Protocol, or whether it would be necessary to 
introduce a new Protocol instead. 
 
The legal position on this question is clear: there is nothing that can be achieved by way of a 
new Protocol that could not be achieved by an amendment to the existing Gothenburg 
Protocol.  The choice of instrument is therefore a political, rather than a legal decision and 
will largely depend on the scope and number of amendments to be made.  There are, 
however, a number of factors that should be taken into consideration when deciding whether 
to amend the current Protocol, or whether to introduce a new instrument: 
 

(i) By virtue of Article 13(3), amendments to the Gothenburg Protocol and to any of the 
Annexes (apart from Annex I) enter into force for those Parties that have accepted 
them on the ninetieth day after the date on which two thirds of the Parties have 
deposited their instruments of acceptance with the Depositary.  This means that, on 
the basis that the Protocol currently has 24 Parties, 16 Parties would need to accept 
an amendment in order for it to enter into force. 

(ii) Current practice with Protocols to the Convention shows that it is usual to require 
ratification of a Protocol by 16 Parties to the Convention to secure entry into force 
(see, for example, Article 17 of the Gothenburg Protocol).  If this practice were to be 
followed (and there is no clear reason to deviate), on current calculations there would 
therefore be no difference between the number of Parties required to secure entry 
into force of an amendment to the existing Protocol; or of an entirely new Protocol. 

(iii) With respect to a new Protocol, all Parties to the Convention, including those that 
have not yet ratified the Gothenburg Protocol, would be able to participate on an 
equal footing in the elaboration and negotiations of the new instrument.  

(iv) An amendment would only be binding on those Parties to the Protocol that had 
accepted it.  This could potentially lead to a lack of clarity and transparency, 
particularly if a number of separate amendments are made, as it may be difficult to 
‘track’ the amendments. This issue would not arise in respect of a new Protocol, 
provided the possibility for Parties to make reservations were to be excluded 
(although clearly a new Protocol would only be binding on those Parties that had 
ratified it).  

(v) If a new Protocol is deemed to be the most appropriate route, consideration would 
have to be given as to how to deal with the existing Protocol obligations.  In 
particular, it would be necessary to consider whether to revoke the existing Protocol; 
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and how to deal with concurrent legal obligations, particularly for compliance 
purposes.  This issue is further considered in part 2 below. 

 
2. The relationship between the Protocols to the Convention 
 
The question of how to determine the relationship between the Protocols to the Convention 
has arisen in particular as regards compliance with the obligations under the Protocols.  In 
particular, which obligation prevails where there are two Protocols dealing with the same 
subject matter in an inconsistent way (for example, where limit values for emissions of a 
particular substance are different as regards a particular Party under two or more 
Protocols)? 
 
As a matter of international law, the relationship between successive treaties dealing with 
the same subject matter can be complex.  Generally speaking, there is no particular issue 
where the Parties to successive treaties are identical.  If the earlier treaty is not considered 
as terminated or suspended by virtue of Article 59 of the Vienna Convention on the Law of 
Treaties (VCLT), Article 30(3) VCLT provides that the earlier treaty applies only to the extent 
that its terms are compatible with those of the later treaty. 
 
Article 59 of the VCLT provides that if all the parties to the earlier treaty are also parties to 
the later one, and the two treaties relate to the same subject matter, the earlier treaty shall 
be considered as terminated if:  
 

(i) it appears from the later treaty or is otherwise established that the parties intended 
that the matter should be governed by the later treaty; or 

(ii) the provisions of the later treaty are so far incompatible with those of the earlier treaty 
that the two treaties are not capable of being applied at the same time. 

 
The same would apply even if the parties to the later treaty are not the same as for the 
earlier treaty, provided that the parties to the later treaty include all of the parties to the 
earlier one. 
 
The situation does, however, become more complex where the Parties to the later treaty are 
not the same as the Parties to the earlier treaty (as is the case, for example, with the first 
and second Sulphur Protocols under the Convention).  In this situation, Article 30(4) of the 
VCLT provides that, as regards those that are Parties to both treaties, the earlier treaty only 
applies to the extent that its terms are compatible with those of the later treaty; but as 
regards a State Party to both treaties and a State Party to only one of the treaties, the treaty 
to which both States are Parties will govern their mutual rights and obligations.  
 
The precise application of these rules to the Convention and its Protocols needs to be 
explored further, however, it is clear that this could mean that, in the absence of any specific 
provisions in the current Protocols dealing with successive treaties, the rights and obligations 
under a Protocol may continue to exist in respect of a single Party only (for example, if all the 
Parties to the first Sulphur Protocol except one were also Parties to the second Sulphur 
Protocol).   
 
In light of this, as regards future treaties, the Parties may wish to give consideration to the 
inclusion of an express provision regarding the relationship with other treaties.  This would 
provide an opportunity for advance consideration of potential conflicts and related issues. 


